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Meeting of Minds
Market intelligence provider The Builders’
Conference has secured an information supply
and exchange deal with leading construction
information provider Glenigan.
Under the terms of the initial six-year
deal, Glenigan customers now have
progressive access to the contract
and tender information gathered by
The Builders’ Conference.
“The deal between The Builders’
Conference and Glenigan is a real
meeting of minds; one that plays to
the strengths of both organisations
and the synergies between us,” says

The Builders’ Conference chief
executive Neil Edwards. “This deal
is good for us as an organisation,
good for Glenigan’s clients and
good for members of The Builders’
Conference.”
Edwards thoughts are echoed by
those of Glenigan managing director
Mike Woolfrey “We’re delighted to
enhance the Glenigan service with

this unique intelligence that will
deliver unrivalled comprehensiveness
for our clients. Our experienced
Bournemouth-based tender research
team is being enlarged and with the
addition of The Builders’ Conference
data we are confident Glenigan’s
coverage of the UK tender and
contracts stage will deliver more
opportunities, faster and in more
depth than has ever been available
to the UK construction industry. “
Together, The Builders’ Conference
and Glenigan becomes one of the
UK’s leading and most
comprehensive providers of market
intelligence for the building and
construction sector.

Morgan Sindall Raises Profile
Morgan Sindall plc has announced that
from 2012 it will be using the Builder’s
Profile service to collect and maintain
its supply chain pre-qualification
questionnaire (PQQ) information.
A statement from Morgan Sindall plc
reads: “By adopting Builder’s Profile,
Morgan Sindall is providing

subcontractors with the opportunity to
have a single pre-qualification profile
that can be submitted to a range of
contractors whenever required. This
will reduce the amount of time, and
hence money, spent by subcontractors
on completing questionnaires for
different companies. We are
delighted to spearhead this initiative

which will lead to more sustainable
practices throughout the industry.”
“Morgan Sindall is thinking beyond
meeting just its own supply chain
requirements,” says Builder’s Profile
operations director Paul Long.
“A Builder’s Profile saves subcontractors
more and more time and money as
more contractors agree to accept it.”

Please visit The Builders’ Conference website www.buildersconference.co.uk/newsandevents
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CITB-ConstructionSkills
Stating the bleeding obvious

When the UK construction industry’s central training organisation pronounced that it expected some
45,000 job losses over the five years, the only real cause for surprise was that the findings required
any form of research, particularly when the number of likely job losses appears to be an almost
arbitrary figure plucked from the fevered imagination of a statistician.
The UK construction industry has been in recession for more than two and a half years already
and, as anyone that has ever charted the rise and fall of this cyclical industry’s fortunes will
testify, job losses follow recession just as sure as day follows night.
Not content with telling a beleaguered industry what it already knew, ConstructionSkills then
went further by indicating that it would be the skilled workers would be the hardest hit by
any such job losses.
Really? At a time when construction managers the length and breadth of the country
are looking to safeguard their own jobs by making the biggest and most effective cuts to
those of others, it should surprise no-one that there is more to be gained (financially at
least) from cutting those that cost the most to employ.
But best of all is the “suggestion” that the recession will be bad news for those
possessing “traditional construction skills”. What, less wattle and daub? Fewer
thatched roofs? What a travesty.
It is surely only a matter of time until some bright spark with access to a research
grant and a GCSE in PowerPoint announces the sad demise of the horse-drawn
dumptruck and the cloth cap PPE!
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Commentary From Neil Edwards
Chief Executive - The Builders' Conference Trade Association

The January
Blues

It may be the start of a
New Year, but the hangover
from 2011 shows no signs
of abating, according to
The Builders’ Conference
CEO Neil Edwards.

January is a notoriously quiet month
in the building and construction
world. A month shortened by a postChristmas return to work, a dose of
the New Year blues and an apparent
unwillingness to commit to investment
so early in the calendar means that
the places the construction sector into
a kind of self-imposed stasis. And
that has certainly been the case this
year with overall contract awards
barely scraping above the £1 billion
base level established in the quieter
months of 2011.

Despite this, Morgan Sindall has been
quick to throw off any post-Christmas
hangover, chalking up 19 new project
awards in the month with a combined
value of £112.5 million to take the
top spot in the league table. The
company narrowly pipped Mullaley
into second place although Mullaley
can content itself with having bagged
the month’s largest contract award – a
£100 million new build housing
development in North London.
The past month also saw a welcome
upturn in the fortunes of both South
Wales and Hampshire, although any
improvement in South Wales must be
set against the unprecedented lows
to which the region had previously
sunk. In yet another month in which
good news was hard to find, rises in
the rail infrastructure and power and
energy sectors are also cause for a
degree of controlled optimism.
Pulse of the Industry
But if the BCLive league table
provides a true measure of the pulse
of the industry, the patient is alive

and stable but will be unlikely to
leave intensive care anytime soon.
And nowhere is the malady currently
inflicting the sector more evident than
in the ongoing imbalance between
the increase in private contract
awards, and the decline in public
contract awards.
According to our figures for 2011,
there was an eight percent increase
in both the number and the value of
private tenders let. But, at the same
time, the industry saw a 23 percent
decline in public work with the
schools and education sector – down
in value a staggering 64 percent on
a year on year basis – the worst hit.
Yet it could all have been so
different. Yes, the Buildings Schools
for the Future framework was
fundamentally flawed, but at least its
heart was in the right place. So,
perhaps while the industry is in this
New Year hiatus, the time might be
right to take a fresh look at the
specific needs of the education
sector and how construction might

help satisfy those needs. Maybe
the time is right to remove the
bureaucracy and needless and
time-consuming elements of the
planning process and adopt a school
construction programme that is more
responsive to the sector’s needs and
more able to adapt to match
educational trends and expansions.
Say what you like about their food,
but McDonalds have truly mastered
the art of standardisation. Not only
do you know exactly what a Big
Mac will look and taste like whether
you’re in London or Leeds, Rotherham
or Reykjavik, you also know exactly
how the restaurant itself will look
and feel.
Now imagine that franchise approach
applied to schools. Each school
following the same Government
curriculum has exactly the same
infrastructure requirements of
classrooms and hallways, gymnasiums
and toilet facilities. In fact, the only
thing that truly varies between state
schools is the geographic location
and the number of pupils.
With such standard requirements,
surely it is not beyond the wit of

surely it is not
beyond the wit of
(construction) man to devise
an equally standardised
solution; a modular
“school-in-a-box” that
can be deployed in a
matter of weeks

(construction) man to devise an
equally standardised solution; a
modular “school-in-a-box” that can
be deployed in a matter of weeks.
Local authorities would surely benefit
from a faster school construction
process; Government would benefit
from a reduction in costs and
bureaucracy; and pupils would
benefit from a smart, fresh and
consistent environment no matter
which school they attend.

According to Albert Einstein, the
definition of insanity was doing the
same thing over and over again and
expecting different results. In this
instance, doing the same thing over
and over again might just prove to
be the solution to the country’s
longstanding need for a sustainable
education construction programme.

A Taxing
Time

Changes in Capital Allowances could
cost demolition companies dearly,
but there is a window of opportunity as
Terry Lloyd, a Regional Sales Manager
of Dash explains...

The Annual
Investment
Allowance is the
amount that the
Treasury allows
businesses to
invest in
Capital Assets,
which will then
attract tax
relief

Changes in Capital Allowances that
come into force on 1 April 2012
could cost demolition companies
dearly. But as Terry Lloyd, a
Regional Sales Manager of Dash
Commercial Finance explains, there
is a window of opportunity for
equipment buyers to take advantage
of forthcoming changes and to
reduce the amount of Corporation
Tax they will pay in the current
business year.
Changes that will take effect on 1st
April for companies will have a
serious impact on the amount of the
Annual Investment Allowance (AIA)
available for capital expenditure such
as plant and machinery. The Annual
Investment Allowance is the amount
that the Treasury allows businesses to
invest in Capital Assets, which will
then attract tax relief.

Reduced Benefit
Since 1 April 2010, up to
£100,000 of expenditure on
qualifying assets purchased during
the company’s financial year has
been allowed full tax relief annually.
However from 1 April 2012 the
amount available will reduce to
£25,000.
At the same time the writing down
allowance (WDA) - which is used to
calculate the amount of capital
expenditure eligible for tax relief in
excess of the AIA in the year of
purchase and for subsequent years is reducing from 20 percent to 18
percent.

A company with a 31st March 2012
year end wishing to make a
£110,000 purchase would have the
ability to generate tax relief
calculations, depending on the timing
of the purchase:
If purchased on 28th March 2012:
£100,000 (AIA) + £10,000 excess at
WDA (20 percent) = £102,000.
Based on the small companies’ tax rate
of 20 percent, the tax benefit is
£20,400.
If the same purchase is made on 3rd
April 2012 £25,000 (AIA) +
£85,000 excess at WDA (18 percent)
= £40,300. In this case and again
based on the small companies tax rate
of 20 percent, the tax benefit reduces
to £8,060.
For companies with a year end after
the 31st March both the AIA and WDA
will be pro-rated to reflect the period in
which the equipment is purchased.

There are
variations in respect
of certain assets
and geographic
locations, care
should be taken to
seek professional
advice from your
financial advisers
in advance
of any significant
purchase

Act now
So what does all this mean?
Well , given the reduction in
amount of AIA and WDA available
from 1 April 2012, it is worthwhile
reviewing the timing of your
anticipated future fixed asset
expenditure. Although as each
members circumstances are different
and there are variations in respect of
certain assets and geographic
locations, care should be taken to seek
professional advice from your financial
advisers in advance of any significant
purchase. But if you are currently
considering making an asset
acquisition, then you should certainly
consider doing it by 31st March.

For further information, contact
Dash Commercial Finance on
Tel: 01293 804570 or speak to
Terry Lloyd direct on
07970 566528.

Changing Face
of
Construction
From Judy Lowe: A new report from
CITB-ConstructionSkills suggests
that construction output and
employment rates will not return to
2007 highs for at least five years.

By 2016,
demand for
painters and
decorators
is expected to be
6,300 below 2010
levels

The face of the construction industry
is set to change, according to the
latest CITB-ConstructionSkills five-year
forecast. The report reveals that
output in construction is expected to
fall by 3% during 2012; and a further
45,000 skilled workers and
tradesmen will be lost as economic
uncertainty continues.
The annual ConstructionSkills Network
report - delivered in conjunction with
construction employers from across the
UK, outlines that growth is expected to
be slow and uneven over the next five
years – with a 4% increase in output
expected in 2013, followed by dips
to 2% in 2014, 3% in 2015 and 2%
in 2016 which is lower than previous
long term trends.
“The Construction Skills Network
clearly shows that our industry is in for

a tough time,” says CITBConstructionSkills deputy chairman
Judy Lowe. “Infrastructure investment,
the first nuclear power plants and the
revival of private housing will help,
but the hard fact remains that despite
an increase in growth from 2013
onwards, output and employment
levels in construction will not have
reached their 2007-8 levels by the
end of the forecast in 2016.”
Plagued by Uncertainty
Whilst increasing economic
uncertainty has plagued the
construction sector, changes to
working practices have also
contributed to the gloomy forecasts –
with the biggest falls in employment in
the period arising from the loss of
manual trades. By 2016, demand for
painters and decorators is expected to

be 6,300 below 2010 levels,
manual labourers 3,000 below and
bricklayers 2,500. The greatest
growth in demand is predicted to be
for Construction Managers – up
30,000 by 2016 on 2010 figures,
marking a real change in the
operation and make-up of the industry.
“The sluggish return to growth means
that we could be talking about a lost
decade in construction and a loss of
key trade skills. But, the real shock is
the impact that cuts to public sector
spending has had. The report shows
that Public housing is set to fall by
25% this year, public sector nonhousing by 24% and a further 10%
fall is expected next year in both
sectors. That’s a big deficit for other
sectors of the construction economy to
make up,” Lowe continues.
“Construction is an economically
important industry – contributing 8% to
GDP and employing three million
workers in its supply chain.
Construction has the potential to
stimulate the economy and we are
working with government to look for
ways to return the UK to growth.”
Mixed Forecasts
In the regions and nations, there are
mixed forecasts. The picture is positive
for London and the South East – which

accounts for 60% of employment
growth. After a dramatic period of
decline, Northern Ireland is set to
grow 2.1% over the 5 year period,
well above the UK 1.4%. In
Scotland, growth remains second only
to London – whilst Wales continues to
deliver higher than average growth
results. In other English regions
however, particularly in the North
West (-0.9%) and West Midlands
(-1.1%) forecasts show a period of
declining output, as major Building
Schools for the Future projects come to
a close.
The encouraging news is that beyond
this year and the early part of 2013,
overall construction starts to improve
and grow steadily. Despite this
growth, however, perhaps the most
striking figure of the whole report is
that by 2016 output and employment
will still be 5% below their respective
2007/8 peaks. So in five years’
time, we will still not be back where
we were previously.

For further information about the
CSN report and to see a copy of the
full report, visit www.cskills.org
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return to growth
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decade in
construction and
a loss of key trade
skills

When is the line between a tough
commercial stance and illegitimate
pressure crossed?
Barrister Philip Newman
and solicitor
Nitin Khandhia take a timely look at the
issue of Economic Duress.

The area of economic duress
is of real importance to
many, and can be especially
relevant where there is
inequality of bargaining
power – which need not
depend on the relative sizes
of the parties but more on
the commercial context
which exists at the time.

The Relevant Law
The ingredients of actionable duress are that there must be pressure:
– whose practical effect is that there is compulsion on, or a lack of practical choice
for, the victim;
– which is illegitimate;
– which is a significant cause inducing the claimant to enter into the contract.
Further, in determining illegitimate pressure, the court takes into account factors
which include:
– whether there has been an actual or threatened breach of contract;
– whether the person allegedly exerting the pressure has acted in good or bad faith;
– whether the victim had any realistic practical alternative but to submit to the
pressure;
– whether the victim protested at the time;
– whether he affirmed and sought to rely on the contract.

NITIN KHANDHIA

PHILIP NEWMAN

The Law of
Economic
Duress

The case of Adam Opel v Mitras
demonstrated how a party can use
the law on economic duress to obtain
recoupment for the consequences of
an agreement made under
illegitimate economic pressure which
amounted to economic duress.

Adam Opel GmbH & Anor
v Mitras Automotive (UK) Ltd
[2007] EWHC 3205 (QB)
(18 December 2007):
The judge in this case said “the list of
matters to be considered in assessing
legitimacy is not exhaustive, and the
weight to be attached to each of
them will depend on the facts of the
individual case. And the decision on
the fundamental question whether the
pressure has crossed the line from
that which must be accepted in
normal robust commercial bargaining
involves at least some element of
value judgment.”
The Key Facts
This case involved production of a
commercial van; the Claimants were
General Motors and Renault
(“GMR”). The Defendants were a
company called Mitras, which was
the exclusive supplier (in the UK) of
the unit used to mount the van’s
front bumper.
GMR decided to alter the
front bumper design, and
this led to Mitras losing
its role as supplier.
On being
informed of

GMR’s intention to terminate its role
as supplier in six months’ time, Mitras
demanded an increased price for
ongoing supply. The Managing
Director of Mitras faxed a demand to
GMR for a recredit of amortisation,
increased selling price and
backdated price increase which
altogether totalled some £660,000
on the basis that Mitras’s initial price
had been fixed on the basis of a
12-year contract which was being
cut short.
GMR’s response was to offer about
£20,000. Mitras considered this
unacceptable and would not
negotiate on its new unit price.
The correspondence was becoming
hostile and GMR informed Mitras that
it could only interpret what was said
by Mitras as a threat to halt supply
without notice if GMR did not agree
to an “extortionate” price increase.
GMR therefore applied without notice
for an injunction forcing Mitras to
continue to supply the mounts.
Unfortunately, the judge hearing the

application was minded that Mitras
should be given short notice and the
opportunity to respond; GMR
considered its options and decided
to capitulate to Mitras’s demands
rather than risk their supply.
However, GMR’s solicitors then
wrote to Mitras demanding
repayment in the sum of
£451,021.80 which had been
obtained without consideration and
by economic duress. Judgment was
awarded to GMR in that sum, save
for £19,118 which was conceded
by GMR and consistent with the
terms of their early offer.
This case shows the dangers of
excessive demands coupled with
illegitimate threat where one
perceives the other side to be over a
barrel. It is the combination of both
demand and threat which is key.
A more recent High Court case gives
further practical example of the
remedy of economic duress and the
tort of intimidation:

Kolmar Group AG v Traxpo
Enterprises Pvt Ltd [2010]
EWHC 113 (Comm) (1
February 2010):
In this case the Defendant, Traxpo,
had agreed to supply the Claimant,
Kolmar, with methanol and had
agreed quantity and price.
However, the price of methanol
subsequently increased and Traxpo
began to supply the methanol
intended for Kolmar to other
customers. Given the state of the
methanol market at the time, Kolmar
had no option but to pay Traxpo an
increased price to secure its supply,
and once the cargo was secured
began legal proceedings.
The judge found that Kolmar had
indeed been out of options, as
Traxpo had threatened to terminate
the contract and had only paid the
higher price under protest. Further,
he noted that Traxpo cannot possibly
have considered that there was legal
or moral justification in its stance.
Accordingly, there had been
economic duress and Kolmar was
entitled to restitution. This case also
established the tort of intimidation,
the elements of which are:
– defendant makes a demand
backed by a coercive and
unlawful threat;

The essential difference between
economic duress and intimidation is
that duress is a restitutionary remedy,
while intimidation allows a claim for
damages. The requirements for
intimidation are more extensive than
for duress, and current case law
indicates there is a significant
overlap.
Summary
This area of the law can provide a
useful tool to right wrongs, but it
needs considerable care and anyone

wishing to play this card needs an
objective and legally-informed view
of the full situation.
Earlier in this short article we have
given examples of cases in which
duress has been found, but it is
important to remember that it has
been failed to be established in
many cases. Duress is an easy
allegation to make, but a difficult one
to prove.
So the best advice is, as
always, to take advice.

Further information on the subject of Economic Duress can be
found in an exclusive FREE booklet that can be downloaded
at: http://tinyurl.com/6n97dfb
Philip Newman is a barrister practising at 42 Bedford Row,
London WC1R 4LL
Tel: 020 7831 0222 Fax: 020 7831 2239
email: philip.newman@42br.com website: www.42br.com

Nitin Khandhia is a solicitor and a partner in
the firm of BTMK Solicitors LLP;
Tel: 01702 238542 Fax: 01702 331563
website: www.btmk.co.uk

– the claimant complies with the
demand because of that threat;
– the defendant knows or should
know that compliance with the
threat will cause loss and damage
to the claimant; and
– the defendant intends its demand
to cause loss and damage to the
defendant.

This area of the law can
provide a useful tool to
right wrongs, but it needs
considerable care
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The information on BCLive league table comes directly
from The Builders’ Conference trade association and
can also be found on the front page of their website
www.buildersconference.co.uk
BCLive league table is merely a top level display of
which companies have won which contracts and their
relative values during January 2012 however if you
go to the website www.bclive.co.uk and click on an
individual business you can quickly view what
contracts combine to make the total, which market
sectors the contracts were won in and their
geographical location.
The Builders’ Conference trade association makes
every effort to ensure BCLive league table for main
contractors is a fair representation of the industry
however if your company has secured a project or
projects and you believe they have not made the table
then please telephone 020 8770 0111 or go to
www.buildersconference.co.uk press on the table
and in the top left hand of the screen you will find a
button where you will be directed to complete a very
simple form which is automatically forwarded to this
office upon submission.
Our address book has your name as a contact and
therefore we would be grateful if you could forward
this e-mail within your company to persons, who may
also find this information of interest and value.
Please do not hesitate in contacting this office should
you have any queries or require greater in-depth
analysis of the construction industry, alternatively if
you do not wish to receive this digital information
please send an email to newsdesk@bclive.co.uk

The Builders’ Conference
Crest House, 19 Lewis Road, Sutton, Surrey SM1 4BR
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