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We know what you’re thinking: just what
the beleaguered construction industry
needs right now; another magazine!
Which is why we’re hoping that
Inside Construction will be different.
We are not interested in
sensationalist headlines, the engine
output of the latest excavator, or in
what the MD of a multiple-national
contractor has for breakfast.

We are interested purely in
delivering relevant, up-to-date and
timely news and statistical
information to help our readers construction professionals all - make
important decisions about their
companies and to navigate the

And all of this is made possible by
BCLive, the Industry’s ONLY real-time
league table of construction activity.
We sincerely hope you will enjoy our
first edition and would encourage
you to pass this on to your friends,
colleagues and peers in the industry.

But, for now, come
inside

Come Inside

legislative, technological and
environmental minefield in which they
operate.

construction

Will the Train Take the Strain?
The impending closure of the
Bombardier factory in Derbyshire
has been a political and
employment hot potato since it was
announced. But, judging by some
of the forward statistics for the UK
rail industry’s infrastructure
upgrade programme, it may also
prove to be extremely poorly
timed.
Amidst the carnage in virtually every
other sector of the UK construction
business, the forward order book of
the rail business shines like a beacon
of optimism.

According to statistics from The
Builders’ Conference, the rail sector
has around £1.5 billion of work
planned for the coming months
including London Bridge Station
(£500M), Whitechapple station
(£250M) and Edingburgh to
Galashiels (£230M).
“The rail business is currently the only
sector demonstrating any real degree
of optimism,” says The Builders’
Conference chief executive Neil
Edwards. “Of course, forward order
books are always subject to change
and there are no guarantees that all

or any of this work will come to
fruition in the short-term. But, given
the parlous state of the rest of the
industry, even this small glimmer of
hope is to be welcomed.”

Please visit The Builders’ Conference website www.buildersconference.co.uk/newsandevents

Turn the clock back five years, and
the construction trade press was filled
with headlines announcing the award
of a £300 million contract to one
company, £400 million to another.
Look at the headlines today and,
despite the best efforts of the major
contractors’ PR departments to put a
rosy tinge on the news, those
“major” contract awards are far
more likely to be in the £25 million to
£30 million range.
Turn the clock back five years, and the
construction trade press was filled with
headlines announcing the award of a
£300 million contract to one company,
£400 million to another. Look at the
headlines today and, despite the best
efforts of the major contractors’ PR
departments to put a rosy tinge on the
news, those “major” contract awards
are far more likely to be in the £25
million to £30 million range.
Such a decline in major contract values
is indicative of the slump that has beset
this industry; but it is also the tip of a far
larger iceberg that threatens to rewrite
the very structure of the UK construction
industry. Although the boom years
meant an increase in workload for the
“smaller” contractors and subcontractors that make up around 85

percent of this business, it also stacked
the cards very much in favour of the
major contractors; the advent of
framework agreements all but ringfencing ongoing and long-term
contracts to the benefit of a small,
select few.
Of course, such frameworks largely
overlooked the fact that there were
dozens – if not hundreds – of so-called
mid-sized companies that would have
taken elements of these frameworks in
their stride. But the determination to
lump together multiple contracts into a
single, overarching scheme consigned
many perfectly qualified companies to
mere sub-contractor basis, living off the
crumbs from the table of the majors.
However, with the – hopefully
temporary – loss of the £200 million+
projects, the playing field is fast
levelling off, allowing those mid-sized
companies to compete head to head
with the industry elite.
But, once again, that is not the end of
the story. The boom of the early
noughties pushed the turnover of a
number of major contractors over the
£1 billion mark. Like a crocodile
which eats just a few times per year, a
few £300 million projects were
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Changing
the Diet
of the Majors
sufficient to satisfy the annual appetite
of these huge animals. Quite how
they will fare when forced to adopt the
little and often diet of a training athlete
remains to be seen.

And feeding a beast of their own
making is only part of the challenge
facing the major construction
conglomerates. A £300 million
contract might have required four or
five project managers and a relative
number of associated staff. The ten,
£30 million contracts required to
maintain the standard of living to which
these companies have grown
accustomed will require twice as many
project, site and middle managers, all
of which place a financial and
administrative burden upon companies’
dwindling resources.
Such a change in the diet of the majors
marks a paradigm shift for the industry;
and many are likely to go hungry as a
result.

The Insider

Commentary From Neil Edwards
Chief Executive - The Builders' Conference Trade Association

A Car Crash
in Motion

When we took the
decision to launch Inside
Construction, our hope
was that the first edition would be filled with talk of increased
workloads, improved margins and a sense that all is right with the
world. Sadly, our first issue arrives at a time when the industry is
standing on a precipice, staring once again into the financial abyss.
Our latest BC Live monthly statistics reveal
that contract awards fell by £1.51 billion
from the £2.5 billion in August 2011 to
the £1.04 billion recorded in September
2011. Admittedly, August was a
relatively good month, but September
2011 also compares extremely poorly
with September 2010 – when the
industry was still held in the grip of
recession – when we reported £1.4
billion worth of contract awards.
Stark Focus
Just to put that into even more stark focus,
if it hadn’t been for a last minute flurry of
activity, these would have been the first
months in which the figures failed to
breach the magic £1 billion mark since
BC Live went “live” some 18 months ago.
And it isn’t difficult to see why. In
Quarter 3 of 2010, the industry was
still basking in the pre-General Election
spending spree that Labour Government
had set in place to secure its future.
Following last year’s Strategic Spending
Review and with the Conservative/Social
Democrat Alliance now firmly ensconced
in Numbers 10 and 11 respectively,

these sectors have taken a major hit.
The number of tender opportunities in
the schools and education fields is
down by more than half (53%) and the
value of those remaining contracts is
down a staggering 86% on the same
period last year. During the same
period, the number of housing tenders
has declined by 14% but the value of
those remaining tenders has more than
halved (51% down). It is clear that,
despite the best efforts of the
Government, a near 40% increase in
private sector activity is failing to offset
the 60% decline in public spending.

geographic nature of the decline in
prospects, allowing the fleet of foot
contractor to “follow the sun” and
migrate to an area less badly affected.
This latest downturn is different in that
the decline is virtually universal. And
while there are a few pockets of
activity – still at reduced margins – this
is one occasion when the grass almost
certainly isn’t greener anywhere else.
Despite this, the North of England
– notably the North East, Cheshire,
Lancashire and Merseyside – continue
to share the unenviable position of
being the country’s worst-hit.

Indeed, it is almost impossible to find
a single sector that is weathering the
storm or showing any sign of growth.
Across the board, the number of
tenders recorded by BCLive in Q3
2011 is down by 19% on the same
period in 2010. More worrying is
the fact that the value of those tenders
is 35% down on the previous year.

Against such a bleak backdrop, any
success in the BC Live league table is
relative. But it is pleasing to note that
Balfour Beatty secured the top slot for
September 2011, narrowly pipping
Mullally on the last day of the month.
Similarly pleasing is Lengard’s
appearance in the Top 20 with £12.2
million worth of new contract awards.

Grim Up North
Previous recessions and downturns
have been categorised by the very

Let’s just hope for some good news
for the next issue.

Light at the end of
the tunnel?
Prospects for the UK economy are far
from rosy, but talk of a return to
recession are premature, according to
HSBC Bank PLC Chief Economist
Dennis Turner.

If there was any silver lining in
August’s economic news, it was
buried deep in the small print.
Globally and domestically, the data
were unambiguously bad. It was
inconceivable that the MPC would
consider responding to the poor
inflation figures by raising interest
rates. In fact, the members previously
supporting a tightening of policy
have now changed their stance.
Much more likely is an additional
boost to activity, and the only tool
available to the MPC is to embark on
another round of quantitative easing;
but not just yet.
Concerns about inflation are now
firmly on the back burner and there is
a growing body of opinion (including
HSBC) that expects Bank Rate to stay
on hold throughout 2012. As yet,
the Chancellor has given no hint of
an easing of his tough fiscal stance.
The fact that he has spelt out clear
targets has helped preserve the UK’s
credit rating and made it appear
almost as a ‘safe haven.’ It fits

Mr. Osborne’s priorities to see any
additional boost come from monetary
rather than fiscal initiatives, although
his forthcoming Autumn Statement is
expected to focus on growth rather
than government finances. This may
allow him some fiscal flexibility.
All the bad news about the UK,
however, does not mean the
economy is heading back into
recession. HSBC has just revised its
GDP forecasts for 2011 and 2012,
and in both years, the number is
positive and above 1% (1.1 and
1.3% respectively). These are hardly
robust - a very disappointing outlook
given that the recession technically
ended almost two years ago (Q3
2009) - but they are still positive,
and improving (albeit modestly).
Just as the recession was deeper, so
the recovery has been weaker, with
the global environment adding to
the still unresolved legacy domestic
issues of consumer and public
sector debt.

On the one hand...
Virtually all the new information from the
consumer sector highlights the
increasingly difficult environment for
households. The latest retail sales
figures reveal that any gains in value
were cancelled out by price increases,
leaving volume growth static. The
annual increase in the CPI edged up in
July (to 4.4%) after dipping in June, the
19th consecutive month it has been
outside the target range. The 5% mark
could well be breached before the end
of the year. Since earnings growth
(average weekly pay excluding
bonuses) is rising at less than half the
CPI rate, the squeeze on real earnings
and consumer spending power
intensifies.
After GDP growth in Q2 was
confirmed at 0.2%, came a worrying
PMI survey result for the services sector.
This is seen as a key lead indicator,
although the coverage excludes the
public sector and retailing. The August
result slipped from 55.4 to 51.1, the

biggest monthly fall since April 2001.
This came hard on the heels of an
easing of the manufacturing PMI last
month, from 49.4 to 49.0. July marked
the first time for two years that the
manufacturing PMI had dipped below
the benchmark 50, which implies
contraction rather than expansion, and
much of this clearly reflects the
deteriorating international economy.
The problems in the Eurozone and the
US have been sufficiently well
documented not to need recounting
here. But, since exports are the
‘escape route’ from the domestic
spending constraints, the impact on the
UK could undermine UK growth and
the Chancellor’s fiscal plans. Not only
are the prospects in the UK’s key
markets weakening, but the UK has
some commitment to the rescue
packages, both directly and indirectly
(through membership of the IMF), which
could add further strain to public
finances. The threat of a sovereign
default in the Eurozone is also a huge
risk to the banking system, which feeds
back to growth and confidence right
across the EU.

which the statisticians estimated had a
0.4% downward effect on services and
0.1% on the production sector. The
detail in the services PMI, moreover,
was not as negative as the overall
number. The new business index fell by
less than half as the overall index
(which still remains above the important
50 threshold) and there was also a
slightly less negative result for business
expectations. The fact that it is current
business that has slowed so sharply
suggests the riots may have accounted
for a significant proportion of the overall
decline in the PMI.
It should not be forgotten that even if
Mr. Osborne hits every fiscal target he
has set himself, the government will still
be running a deficit out to 2015-16,
putting more money into the economy
than it is taking out. And it will, at the
end of the process, still account for
40% of GDP spending. And given the
reputation he has built with markets, he
may be allowed some slack on the
fiscal front in his budget if the economy
still needs a push. It could be explained
away in terms of a worse-thanexpected external environment rather
than a U-turn on the domestic front.

...But on the other
The welter of negative data cannot
be brushed aside and the pace of
recovery is clearly faltering. But the
consensus view is that the slowdown
will stop short of recession that growth
will be positive, above 1% this year
and strengthening next. Digging
deep into the numbers does reveal
some silver linings. Each individually
may seem relatively small but, when
aggregated, do add up to enough to
offset the cumulative impact of the
bad news.
Although the 0.2% GDP increase in
Q2 was disappointing, there were
special factors holding it back without
which a more robust 0.7% rise would
have been a fairer reflection of activity,

Although very mixed and subject to
more than one interpretation, there are
some positive aspects to the UK’s recent
international trade record. Using the
three months on three months measure,
exports of goods, excluding oil,
increased by 10.2% in the year to
June, and imports by 6.8%. And over
the same period, the total trade
(including services) figures show exports
running slightly ahead of imports
It is now generally accepted that
inflation will start to fall in 2012, which
will boost real incomes and give
consumer spending a lift, with knock-on
incentives for business investment.
The persistence of historically low
interest rates, moreover, will make the

although
very mixed and
subject to more
than one
interpretation,
there are some
positive aspects to
the UK’s recent
international trade
record
unwinding of the debt issue so much
faster. Bank Rate has been at 0.5% for
two and a half years, with the
likelihood that at least another 12-15
months will be added to this sequence.
Conclusion
It is beyond a shadow of doubt that the
general economic picture is weaker
now than was expected 12 months
ago, and weaker than at comparable
points (two years) after the end of
previous recessions. But, it is easy to
overdo the gloom and even the
cautious Bank of England believes that
there is only a one-in-ten chance of a
further fully-fledged recession.
It is small comfort to businesses and
households to say that this is not a
recession. For many, below-trend
growth converts into pressure on prices,
profits and jobs and will feel like a
recession. But, UK policymakers can
still influence events for the good and if
it did not happen this month, it
probably will very soon.

Construction
Gets Its Act
Together
The new Construction Act is designed
to ensure that contractors and
sub-contractors get paid in a more
timely fashion. Ian Yule, partner at
construction law firm Weightmans,
takes a closer look.

If someone said to you “Part 8 of
the Local Democracy Economic
Development & Construction Act
2009 (LDEDC 2009) came into
effect on 1 October 2011,
amending various sections of the
Housing Grants, Construction
and Regeneration Act 1996”,
chances are that your eyes would
glaze over.
But what if they said these new
rules will help you get paid?
Well, that is precisely the thinking
behind the new Construction Act
and, what’s more, the new rules
really do give contractors an
opportunity to improve their
position as to payment.

Looking Back
First, however, you need to
understand a little about giving
notices. Let’s go back 15 years or so.
When the 1996 Construction Act was
being prepared, someone told the
drafters that payment in the
construction world is usually subject to
a two-stage procedure, namely:-

with two key dates, each with its own
special notice. These were:
A “due date for payment” – usually
the date of the certificate, or at least
the date of valuation. Slightly
confusingly, this was NOT the date
when money actually changed hands.

Payment is made about 14 or 21
days later.

The notice that went with this was sent
by the employer or other payer (from
now on, we will refer to “payer” and
“payee” – employers are always
payers, but many contractors and
subcontractors are both payers and
payees). This notice had to be given
within 5 days of the payment due
date. It told the payee what he would
get. Let’s call it Notice 1.

So the drafters came up with an Act that
also featured a two-stage procedure,

A “final date for payment” (FDP). This
was usually about 14 or 21 days

Someone goes round to measure and
value the work, and a certificate is
then issued by an architect/quantity
surveyor

after the “payment due” date and was
the date when the payee actually got
his cash. If the payer didn’t want to
pay the sum that was due in Notice 1
– e.g. because he was intending to
deduct liquidated damages for delay
– he sent a “withholding notice”. He
had to do this at least seven days (or
less, if the contract said so) before the
FDP. Let’s call this Notice 2.
So far, so simple. Two dates, two
sorts of notice. But after the Act came
into force, it became clear that there
were problems.
Payers were simply not bothering to
serve Notice 1. So the payee often
did not know what he was supposed
to be receiving.
Also, the payer could sometimes
ignore any need for Notice 2 as well.
He often argued that he did not need
to serve it, because he was not
withholding anything at all because,
he argued, the sum that the payee
said was due was not in fact due in
the first place. Of course, with no
Notice 1 in place, it was difficult for
the payee to counter this.
So payees were still not being
protected as much as the Act had
intended that they should be.
Act II
This untidy set of circumstances has
prevailed for the past 15 years until
now. The LDEDC Act 2009 amends
the original 1996 Act. It applies to
any construction contract made after
midnight on Friday 30 September.
Note that the deadline is absolute –
so there could be a project with the
main contract governed by the old
Act, and subcontract packages,
entered into later, governed by the Act
as amended.
What are the differences? In short,

If the payee has already made an
application for payment under the
contract, that now counts as the
payment notice, replacing the one
that the payer should have served.
The amount in the payee’s application
automatically becomes the sum due
(now called the “notified sum”)
If the payee hasn’t made any such
application, he can now serve his
own payment notice. He just needs to
state the sum he says is due and the
basis for this (which is what he would
do in an application for payment
anyway). Again, the amount in the
application will be the sum due or the
“notified sum”.
Even better, payees who are good

negotiators can actually write into the
contract that it is they that get to serve
the payment notice in all cases e.g.
just by virtue of making applications
for payment (payers should not
generally agree to this!).
What Does It Mean?
So, you may ask, does that mean
that, if the payer misses its Notice 1, it
must now automatically pay up
whatever the payee has applied for
(or now says is due) in his notice?
Not quite.
The payer still has one last chance by
virtue of Notice 2. This is now called
a “Notice of intention to pay less”.
Most people will call it a “pay less
notice”.
The payer can still save himself, if he
is quick enough, by stating his
intention to pay less than the payee
has applied for. As with the old
withholding notice, he has to do this
at least seven days before the FDP (5

days if you are under JCT). But if he
misses that last opportunity, he will
have to pay up on the application, or
potentially face an immediate
adjudication. So it is well worth the
payee putting the payer in the “last
chance saloon”.

democracy

payers will now need to be a bit more
clued up. Under the new rules, if the
payer doesn’t serve his Notice 1 as
he is supposed to, the following rules
apply:-

Unwary payers not used to the
shenanigans of notices may find
themselves in adjudication more often
than previously; or else forced to pay
up on applications for payment.
Meanwhile, contractors and
subcontractors should spend a little
time mastering the new rules. They
will often get the chance to stipulate
what is due and thus put the employer
on the back foot. Getting paid could
just become a little easier.

Ian Yule is a Partner at Weightmans
www.weightmans.com

What Cost
Recovery?
The Health and Safety executive has issued a
consultation paper on its plans to recover investigation
costs from those who fall foul of regulations. But is
there more to the proposed cost recovery scheme than
meets the eye, asks Mark Anthony.

What Cost Recovery?
The Health and Safety executive has
issued a consultation paper on its
plans to recover investigation costs
from those who fall foul of regulations.
But is there more to the proposed cost
recovery scheme than meets the eye,
asks Mark Anthony.
With the Government’s coffers as
bare as the West Ham United trophy
room, few would argue against the
need to make the Health and Safety
Executive’s laudable activities selffinancing. Even those within the
construction industry - for whom an
HSE inspection is a regular
occurrence – would agree that the
hefty bill for policing industrial safety
should be met, at least in part, by
those that break the rules and put the
lives of workers and the public at risk.
So when the Health and Safety
Executive published a consultation
paper on its proposed Cost Recovery
scheme – a document that openly
espoused a charge of £133 per

hour; a rate more normally associated
with barristers and Premiership
footballers – there was barely a ripple
across the nation’s media.
Potential Impact
But now, as more details of the
scheme and its likely charges become
public, there is growing concern
among UK contractors that the
scheme could be yet another stealth
tax they’re forced to endure or worse,
the first step on the road to the
privatisation of the HSE.
Of course, the headline impact is one
of likely cost. Although the HSE says
that the cost recovery scheme is still
subject to consultation, a figure of
£133 per hour (payable in 30 days)
seems just a little too precise to be an
estimate. Likewise, the £750 cost of
an inspection that results in a letter
and the £1,500 for an inspection that
results in an Enforcement Notice
sounds less like a consultation and
more like a fait accompli.

the stuff
of nightmares
for any company
falling foul of
constantly changing
health and
safety
If that IS the case, then the cost of
investigations - that is expected to range
”from approximately £750 through to
several thousands of pounds to, in
extreme cases, tens of thousands of
pounds” – is the stuff of nightmares for
any company falling foul of constantly
changing health and safety rules and
regulations. And with the memory of
the escalating and seemingly limitless
cost of the Landfill Tax still fresh in the
industry’s collective mind, it is notable

Wider Concerns
Of course, the HSE is keen to stress its
belief that the cost recovery scheme
will only impact upon the transgressors
who flout the law and break the rules.

So what does the contractor
have to worry about?
Much the same as the law-abiding
car driver has to fear over speed
cameras and paid parking, probably.

Just as soon as regulation switches
from a cost to a potential cash cow,
inspections and their associated costs
have a nasty habit of growing
exponentially.
It has been suggested that it might be
worth monitoring and comparing the
number of investigations and
subsequent actions arising before and
after the scheme comes into force in
April next year. But by that time, the
HSE’s cash cow could have morphed
into a bolting horse leaving the
industry to belatedly close the stable
door in its wake.

And before that is dismissed as
scaremongering, it is worth noting just
where some of the funds from the cost
recovery scheme could wind up.
According to the Impact Assessment
for the Proposed Replacement of the
Health and Safety (Fees) Regulations
2010, “the main justification for
imposing health and safety
requirements on businesses is the
existence of “externalities”. The costs
of a health and safety failure (such as
a workplace accident, or the
development of a work-related illness)
do not only fall on the employer.
There are also significant costs on the
employee (notably the pain, grief and
suffering caused by the accident or
illness) and costs on the rest of society
(including costs to the NHS for
treating the individual and to
government departments for
processing benefits).“

recovery

that there is no suggestion of any cost
ceiling in the scheme.

Perhaps it is a pessimism too far to
suggest that the cost recovery scheme
is a covert step along the road to total
privatisation of the Health and Safety
Executive. But the thought of the cost
recovery scheme as a means to
access a previously untapped source
of funding to shore up the NHS seems
somewhat less far-fetched.

A copy of the CD235 - HSE proposal for

extending cost recovery consultation paper can
be found at: http://tinyurl.com/3wg4ud3

The
Bribery Act
in Close-Up
The Bribery Act came into force on
1 July 2011, bringing with it the new
criminal offence for commercial
organisations of ‘failing to prevent
bribery’. Business crime expert
Richard Sallybanks takes a closer look
at the factors companies should have in
mind if they identify that bribery has
occurred within their organisation.

The Bribery Act creates two general
offences of bribing another person
and being bribed and discrete
offences of bribery of a foreign public
official and a failure of commercial
organisations to prevent bribery by
persons associated with them (such as
an employee, agent or joint venture
partner). This last offence can only be
committed by a company, not an
individual, but there is a statutory
defence if the company can show it
had ‘adequate procedures’ in place to
prevent persons associated with it
from bribing.

Bribery comes in different forms
including large corrupt payments
made to obtain or retain business,
lavish hospitality intended to influence
a public official, and small unofficial
‘facilitation’ payments to expedite the
performance of a routine or necessary
action such as the granting of a visa.
All are illegal under the new law and,
if committed by an agent on behalf of
a company, may give rise to criminal
liability for the company (with the risk
of an unlimited fine, debarment from
public procurement contracts, and
reputational damage) notwithstanding
that it had implemented anti-bribery
procedures and the directors were
unaware of the conduct.
If this happens, what does the
company do? Should it report the
matter to the authorities and, if so,
how can it mitigate the risk that a
prosecution will follow?
Self-reporting
Joint guidance issued by the Director
of the Serious Fraud Office (SFO) and
the Director of Public Prosecutions
(DPP) acknowledges that the Act “is
not intended to penalise ethically run
companies that encounter a risk of
bribery” and that “a single instance of
bribery does not necessarily mean that
a company’s procedures are
inadequate.” Consistent with this, the
SFO and DPP have also made it clear
that the public interest factors in favour

/ against a criminal prosecution of a
company include whether there has
been a history (or lack of history) of
similar conduct.
Therefore, a company that has
genuinely and appropriately tried to
prevent bribery but has failed may
avoid prosecution if it can show that
the conduct was an isolated incident.
However, it is clear that the more
prevalent bribery is within the
organisation, the greater the risk of
prosecution. So, what does a
company do if it identifies bribery
within its organisation which has been
ongoing or is part of an established
business practice? Perhaps counterintuitively, the company’s best interests
may still lie in reporting the matter to
the authorities.
Companies should note that if they do
not self-report and bribery within their
organisation is subsequently reported
to the SFO by a third party (such as a
disgruntled competitor), this will be
viewed as a significant aggravating
factor tending in favour of prosecution.
Conversely, self-reporting (when allied
with a genuinely proactive approach
from senior management including a
comprehensive internal investigation,
remedial action and a commitment to
effective corporate compliance going
forward) can result in the possible
resolution of the matter by civil, as
opposed to criminal, proceedings. The
availability of a civil remedy, namely
proceedings to recover monies
obtained in connection with the corrupt
conduct, is a factor tending against
prosecution but this will only be on
offer if the company self-reports in the
way described above.
Money Laundering
In any event, the company may have
little choice but to self-report as the
Bribery Act provisions cannot be
considered in isolation. There is a real
risk that monies obtained by a
company in connection with a
corruptly obtained contract would be

considered ‘criminal property’ under
the Proceeds of Crime Act 2002. The
company (and its directors once
informed of the suspicion that the
contract was won through corruption)
would be at risk of committing money
laundering offences unless it disclosed
that fact to the appropriate authority,
the Serious Organised Crime Agency
(SOCA), as soon as practicable. A
disclosure to SOCA will give rise to
the likelihood of the information being
passed to the SFO, giving the
company little choice but to report the
underlying conduct to the SFO
simultaneously.
Companies clearly need to implement
a compliance programme to minimise
the risk of bribery being undertaken on
their behalf. With a programme in
place, a company will be better
positioned to deal with the fall-out if it
discovers an instance of bribery and if
it self-reports, it will substantially
mitigate the risk of prosecution.
However, companies cannot make a
decision on whether to self-report
bribery without regard to the Proceeds
of Crime legislation and the possible
need to make a disclosure to SOCA
under that regime. Any company
which decides against a disclosure to
SOCA because it wants to keep the
bribery under wraps runs the risk of
exposing its directors and the
company itself to criminal
investigations for both bribery and
money laundering.

Richard Sallybanks is a partner with BCL Burton
Copeland:
rsallybanks@bcl.com
www.bcl.com

Anti-social
Media
The riots that spread like wildfire
across some of the UK’s major cities
in August cast a light onto the dark
side of social media. But with Twitter,
Facebook and YouTube now as
commonplace as mobile phones and
computers, is your company prepared
for the implications, asks employment
law specialist Michael Scutt.

Until recently, anyone talking
about the potential hazards of
social media use in the workplace
was primarily concerned about
employees wasting their time
talking to friends via Facebook
and Twitter. But the August riots
in London, Birmingham and
Manchester gave rise to new
concerns over the use of these still
relatively new mediums in
organising, inciting and profiting
from civil unrest. But with some
demolition contractors still coming
to terms with the Internet age, the
need for a “social media
company policy” is potentially as
important as a policy for
employee drink and drug abuse.

Key Threats
The main threats to an employer from
misuse of social media are;
•
•
•
•
•

Reputational damage
Breach of confidentiality
Time wasting
Liability to third parties
Liability to other employees and to
prospective employees

Why is a policy necessary?
Employers need to manage their
employees’ fairly and consistently and
this applies to how they respond to
their employees’ usage of social
media as much as to any other area
of managing staff. There is an
implied term of trust and confidence in

every employment contract and
breach of it may amount to a
repudiatory breach, enabling the
employee to claim constructive
dismissal. There is also an implied
term in every employment contract that
an employer will provide reasonable
support to ensure that the employee
can carry out his/her duties without
harassment or disruption by fellow
employees.
One of the most significant objections
that employers can face when
disciplining staff is that they acted
unfairly or inconsistently. That can
give rise to a claim for unfair dismissal
and, potentially in certain
circumstances, a claim for
discrimination. Compensatory
awards in unfair dismissal claims are

currently capped at £68,400,
whereas in claims alleging
discrimination or bullying/harassment
on the basis of a person’s gender,
disability, race, sexual orientation,
age or religious/ philosophical belief
there is no such cap, meaning that a
discrimination claim could be
catastrophically expensive for an
employer.
When an employer takes disciplinary
action it needs to follow the ACAS
Code of Practice on Discipline and
Grievances. An unreasonable failure
by an employer to follow that process
can lead to the compensation in unfair
dismissal cases being increased by up
to 25 percent. The burden of proof in
the first instance is upon the employer to
prove that what the reason for
termination was (misconduct in these
cases) and that it was reasonable in all
the circumstances for the employer to
rely upon that as a reason for
termination (s.98 (4) Employment Rights
Act 1996). An employer will need to
show that the decision to dismiss was
within the range of reasonable
responses available in the circumstances
to avoid an adverse finding.
Scope for Controversy
In the area of social media use and
abuse, there is plenty of scope for
controversy. To mitigate the chances
of an employee bringing a
successful claim in the Employment
Tribunal the employer needs to

disciplinary
action will follow
if an employee
misuses social
media either
at work or after
hours on work
provided
equipment
set out what is and is not
acceptable. If this is made clear to all
staff (and the policy is implemented
consistently and fairly to all staff) it will
reduce the chances of a successful
claim by an aggrieved employee. A
recent case (Stephens v Halfords
Retail plc, unreported) reminded
employers that blind reliance on a
social media policy to dismiss a
member of staff will not be
enough. The employer
will need to act
reasonably in applying
the policy. In that case
the employee had
posted unfavourable
comments on
Facebook about the

company’s restructuring plans but had
shown contrition when he realised that
he had breached the social media
policy, removed the comments
straightaway and promised not to
repeat his actions. He was dismissed
but won his claim for unfair dismissal.
So, what should the policy contain?
Should it be a detailed set of rules or
merely guidelines? The Australian
Broadcasting Corporation apparently
has four elegant and succinct
guidelines:
• Do not mix the professional and the
personal in ways likely to bring
ABC into disrepute
• Do not undermine your
effectiveness at work
• Do not disclose confidential
information obtained at work
• Do not imply ABC endorsement of
your personal views
They encapsulate the major issues in a
nutshell. However, for some
businesses they may be too brief for

cyberspace

comfort. Each policy should be drafted
according to the needs of each
business and, in my view, should have
the aim of reminding employees that
whilst their activities on social media
might take place in a virtual vacuum,
the consequences will be felt in the real
world.
Reputational Damage
Probably the most important issue is to
avoid reputational damage. Policies
should make it clear that disciplinary
action will follow if an employee
misuses social media either at work or
after hours, on work provided
equipment (laptops, desktops or
smartphones) or kit belonging to the
employee. Employees should be made
aware that abusive, threatening or
defamatory communications will not be
allowed, whenever posted. Privacy
arguments are not likely to be successful
– putting a status update on Facebook,
let alone a blog post or a tweet – is
sending that message out into the
public domain, even if the sender thinks
it will only get distributed amongst their
Facebook “friends”. It is always difficult
for an employer to impose disciplinary
sanctions on an employee for out of
hours incidents, but the nature of social
media is such that once the comment is
made or photograph uploaded, the
damage is done. A social media policy
needs to make clear that disciplinary
sanctions will be imposed even if the
employee was acting in their own time,
on their own equipment.
The policy should fit in with the
employer’s other existing policies, such

as the diversity policy. Most employers
who have got well-drafted employee
handbooks will have a policy
confirming that the business is
committed to equality of opportunity in
the workplace. If a homophobic or
racist comment would not be tolerated
on the shop floor, why would it be in
cyberspace?
If employees are tweeting or blogging
on their own accord about their industry
or profession, they should be asked to
put a note on their profile to say that the
views expressed are their own and
don’t reflect the business’ own views.
This may also be a good reason to
have people tweeting in their own
name even when tweeting on behalf of
the business instead of on the corporate
account – to minimise embarrassment if

something goes wrong.
The employee should be educated on
the policy and asked to sign it to
confirm they have read and understood
it. This was what did for Ms Preece in
the recent case of Preece v
Wetherspoons. She was a pub
manager and suffered some very
unpleasant verbal abuse at the hands
of two irate customers. Subsequently
she posted some unpleasant remarks of
her own about the customers, neither of
which identified the pub or employer
directly but did identify the customers in
question. She was dismissed and lost
her claim at the Employment Tribunal
because she had signed up to the
social media policy which stated that
disciplinary action would be taken
where comments on Facebook (in this

an employer would be wise to
include a clause in the contract of
employment imposing an express duty on
all employees to notify management

instance) were found to lower the
reputation of the organisation.
Blanket Ban?
Should an employer ban use of social
media in the workplace? Unless there is
some very significant reason to do so
(such as where confidentiality is of the
highest importance, perhaps in a price
sensitive area in an investment bank) then
it is probably counter-productive to have
a blanket ban. Usage might be
confined to lunch-breaks to ensure
productivity and bandwidth is not
adversely affected, but any employer that
purports to be a modern forward thinking
company is not going to look like that at
all if there is a blanket ban on social
media. Alternatively, if the
business wants to
use social

media to promote itself preventing
employees’ own personal use of the
same tools is not going to look very
forward thinking either.
Another thorny issue is whether line or
senior managers should engage with
employees on social media platforms,
such as becoming friends with them on
Facebook. Much will depend on the
culture of the business but, on balance,
it is probably best not to. This does
mean that the employer will miss out on
“intelligence” on what is really going
on in the firm but it might be best not to
be privy to that, or for it to be known
that the employer knows it. Instead an
employer would be wise to include a
clause in the contract of employment
imposing an express duty on all
employees to notify management if they
become aware of a breach of the
social media policy.

Finally, what of LinkedIn
contacts?
The law as set out in the case of Hays
Specialist Recruitment Holdings Ltd &
anor v Ions & anor [2008] IRLR 904 is
that any contacts made during the
course of business for the employer will
be confidential information and thus
belong to the business when the
employee leaves. That was a case on
disclosure and Mr Ions was ordered to
disclose those contacts on Linked In that
he had generated in his capacity as an
employee. It is a grey area but the
business will be in a much stronger
position to obtain disclosure of such
contacts if the social media policy
makes it clear that such contacts belong
to the employer.

Michael Scutt is a Partner in Dale Langley & Co
of 60 Lombard Street London EC3V 9EA.
Tel: 0207 464 8433
Web: www.dalelangley.co.uk
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